State audlt reveals
,underreported sales

$227,905 verdict

The defendant was employed by the plain-
tiffs asa restaurant manager froin 2001 to 2004,
"The plaintiffs alleged that defendant’s job du-
ties included ordering food and liquor, hiring
and firing employees, handling all cash and
tracking sales receipts for tax purposes.

- The plairitiffs also alleged that the manager’s
duties specifically included bringing all sales
receipts to the plaintiffs’ accountant. The em-
ployers agreed to pay their employee a salary
- of about $15,000 a year plus half of the net prof-
- its of the restaurant after payment of all ex-
penses. -
- In2004,the plamhffswere andited by the De-
partment of Revenue. The audit result showed
that the corporation had underreported sales,
- anda tax penalty of $40,000 was assessed. As it
- was a small corporation, the plaintiffs, as sole
shareholder, had to pay the penalty personaly.
The plaintiffs asserted that the defendant

_ couverted the proﬁts from fooc}and hquor sales

for his personal gain, breached the contract by
failing to pay the plaintiffs half of the net prof-

ts of the business, and also breached his fidu-

ciary dity to the corporation by not accurate:
ly reporting the sales receipts to the accountant
and, subsequently, to the DOR.. ey
The plaintiffs presénted documentary evi-
dence to the jury in the form of the manager’s
personal bank statements showing large de-
posits into his own personal account while he
was employed by the plaintiffs. Over the course

of three years, his account equaled the approx-

imate amount of proﬁts that had been under-
reported.

The auditor from the DOR presented docu
mentation and testified as to the specific amount
of the variance between the amoiunt of sales irn-
derreported and the amount reported by the

. plaintiffS’ vendors,. which was- in excess of
$197,000 over the course of the defendant’s em-

ployment. The plaintiffs also presented evidence

- of the defendant’s purchase. of huxury automo-

biles and real estate during the period in which
he was earning approximately $15,000 annually.

The plaintiffs’ accountant testified that the
defendant had sole responsibility for reperting

all the sales of the busmaes and brmgmg sales
receipts to his office. The plaintiffs testified that
they paid the DOR a penalty and never received -
any profits from the business while the defen-
dant was employed because the business was
not showing a profit. . )

The defendant presented a counterclaim for
breach of contract, alleging he never received
his share of the net profits. He also testified that
while employed by the plaintiffs, he sold paint-
ings and artwork and was loaned money from
third partiés, which explained the large amount
of money he deposited into his own bank ac--
count. Lastly, he testified that the agreement
with the plaintiffs was that he would keep all
the profit of the business.

The jury found that the manager had con-
verted the plaintiffs’ money for his own per-
sonal use, breached his fiduciary duty to the
corporation and therefore forfeited his salary
during that time. The jury also found that the
defendant breached his contract with the plain-

" tiffs by failing to pay half of the net profits of

the business.

The jury awarded the entire amount of lost
profits to the plaintiffs, plus the defendant’s
salary for the three years he was employed.




